SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Civil Division

JERRY M., et al., )
Plaintiffs, )

) Civil Action No.: 1985 CA 001519

V. ) Judge Herbert B. Dixon, Jr.
)
DISTRICT OF COLUMBIA, et al., )
Defendants. )
)
ORDER

(Granting the Parties’ Joint Motion to Terminate)

In an order issued on July 1, 2020, the court granted final approval of a Settlement
Agreement in this matter. Paragraph 21 of the Settlement Agreement provides that if certain
conditions have been satisfied, the parties will attempt to agree on the submission of a proposed
joint motion to terminate this lawsuit. The conditions specified in the Settlement Agreement are:
1) the Special Arbiter’s reassessments of the defendants’ performance relative to specified Work
Plan requirements have been completed and she has issued abbreviated reports detailing her
findings and addressing whether there were any outstanding “critical indicators™ at the time of
the reassessments;' 2) the absence of unresolved “risk conditions” that are not likely to be

alleviated if the court’s jurisdiction is terminated;> 3) a recommendation from the Special

! Settlement Agreement, January 31, 2020 9 21 (ii); see also id. 9 15 and 16. Pursuant to the Settlement
Agreement, a Work Plan requirement is designated as “critical” in the following circumstances: “if it is needed to
address a significant risk to class members’ health, safety or security, or rehabilitation.” Id. {16

2 Id. 21 (i). Paragraph 15 of the Settlement Agreement provides that within 10 days of the filing of each of the
Special Arbiter’s abbreviated reports, the Plaintiffs must notify the Defendants and the Special Arbiter of the
following: any conditions that Plaintiffs consider to be substantial risks of harm to the health, safety, or security, or
rehabilitation (“Risk Conditions™ or a “Risk Condition”) of the Class that could be a ground for delaying the
termination of the lawsuit until the conditions are corrected. The Special Arbiter has reported that the Plaintiffs
submitted the required notices to the Defendants and the Special Arbiter on June 25, 2020 and July 21, 2020,
asserting that, among other provisions, they consider all provisions that the Special Arbiter found were not met and
critical to constitute Risk Conditions under the Settlement Agreement. As explained herein, Plaintiffs believe the
risk conditions they have identified can be appropriately addressed by DYRS with oversight by the independent



Arbiter that the lawsuit may appropriately be terminated, and that any remaining critical
indicators are appropriate for resolution by DYRS with oversight by a specified independent
oversight office;? and 4) the Mayor has established the requisite independent oversight office
with certain prescribed duties and authority, and has appointed an Executive Director who has
been agreed upon by the parties to lead the oversight office, which will regularly monitor and
publicly report on the durability of the reforms achieved under the Work Plan and Consent
Decree and the defendants’ progress achieving Work Plan Goals that were not achieved prior to
the termination of the lawsuit.*

On November 18, 2020, the parties filed a joint motion to terminate this lawsuit, asserting
that all conditions precedent to this lawsuit’s eligibility for termination had been satisfied.
Thereafter, in an order issued on November 23, 2020, the court scheduled a December 1, 2020
hearing on the joint motion. At the December 1, 2020 hearing, counsel for the parties reiterated
their request that the court grant the motion to terminate, reasserting that all conditions required
by the Settlement Agreement had been satisfied. The court also heard from District of Columbia
Mayor Muriel Bowser, Department of Youth Rehabilitation Services (“DYRS”) Director Clinton
Lacey, and Chief Deputy Attorney General Joshua Downs. The court recognizes and appreciates
their involvement in the hearing.

During the hearing, the Special Arbiter reaffirmed her October 15, 2020 recommendation
in support of termination, outlining the substantial progress under the Work Plan, especially in
the past five years. In addition, the Special Arbiter notes the existence of outstanding critical

requirements, which the parties do not dispute. However, applying the standards established by

oversight office required by the Settlement Agreement. Memorandum of Points and Authorities in Support of the
Joint Motion to Terminate Pursuant to Paragraph 21 of the Settlement Agreement, November 18, 2020, at 4.

3 Settlement Agreement § 21 (iii).

4 1d. 9919, 21.



the Settlement Agreement, the Special Arbiter has recommended termination notwithstanding
the outstanding critical requirements because, in the Special Arbiter’s opinion, those outstanding
requirements are now appropriate for resolution by DYRS with oversight by the independent
office.> Moreover, Plaintiffs’ counsel have indicated that they have considered the Special
Arbiter’s recommendation and concluded that “none of the risk conditions that [they] identified
earlier should present an obstacle to termination.”® At the December 1, 2020 hearing, Plaintiffs’
counsel explained that the Special Arbiter identified “trends of improvement” and that the
plaintiffs believe the District government is “committed to improvements.”” According to
Plaintiffs’ counsel, these factors, coupled with the establishment of the independent oversight
office, led them to join with the defendants in seeking termination.®

Because critical requirements under the Work Plan and Consent Decree remain unmet,
the effective operation of the independent oversight office is essential to the resolution of
existing and future risk conditions. The Settlement Agreement and the Mayor’s Orders (required
by the Settlement Agreement and issued on November 13, 2020) address the structure, duties and
authority of the Office of Independent Juvenile Justice Facilities Oversight (“the Independent
Office”) and its Executive Director.” Those documents provide that the Independent Office shall

be wholly independent of DYRS,!'” and must be in existence for at least three years. They further

5 See The Special Arbiter’s Recommendation to the Court Pursuant to Paragraph 21 of the January 31, 2020
Settlement Agreement, filed October 15, 2020, for a summary of critical indicators that remain outstanding as well
as the rationale for the Special Arbiter’s recommendation.

¢ Hr’g Tr.10, December 1, 2020.

7 Id.

8 Id.

9 Settlement Agreement § 19 and Addendum; Mayor’s Order 2020-115, November 13, 2020 (establishing Office of
Independent Juvenile Justice Facilities Oversight) and Mayor’s Order 2020-116, November 13, 2020 (appointing
Executive Director).

10 Mayor’s Order 2020-115, November 13, 2020, I.B.



provide that the Executive Director of the Independent Office may only be removed for cause
and shall have the following authority:

e [T]o appoint staff of the Office without the need for competition,
and to determine the appropriateness of their qualifications and/or
experience in relevant aspects of the Office’s operations, without
regard for the personnel laws or regulations of the District of
Columbia, as authorized by the court in Jerry M.;!!

e [T]o procure reasonable and necessary supplies and services,
including the services of consultants and experts, for the operations
of the Office, without the need for competition, and to determine
the appropriate standards for such supplies and the scopes of such
services and the reasonable compensation therefor, without regard
for the procurement laws and regulations of the District of
Columbia, as authorized by the court in Jerry M.'?

The Mayor’s Order also mandates sufficient funding for the Independent Office to support its
operations, stating:!?

e The budget for the office shall be sufficient in amount to permit the
Office to hire three (3) staff, to lease suitable office space (or to
operate office space provided by the District), to procure necessary
equipment, to pay the expenses of engaging appropriate experts,
and to pay other reasonable operating expenses.'*

In addition, the Mayor’s Order includes the following provisions relevant to the authority
and power of the Independent Office and the defendants’ obligations:

e The Office may request from any District agency such assistance,
information, and data as will enable the Office to carry out its
purpose, functions, and duties. Each District agency shall
cooperate with all reasonable requests of the Office and individual
employees who fail to so cooperate may be subject to discipline
by the applicable personnel authority.'>

14 1I.C.

12 Id. TIL.D.

13 This provision, like the other provisions in the Mayor’s Order referred to herein, is required by the Settlement
Agreement.

4 Jd. VILB.

5 1d. TV.A.



e Each District agency shall work collaboratively and constructively
with the Office, and DYRS shall cooperate with all reasonable
requests by the Office to provide it with access to documents,
facilities, and DYRS employees.'®

e The Office shall have access to all Facilities and to youth confined
in the Facilities, including unannounced and unscheduled visits,
subject to legitimate institutional needs based on safety
considerations. In accordance with any order issued in the Jerry
M. litigation, the Office shall have a right of access to all books,
records, and data pertaining to any Facility and youth at any time,
to the maximum extent such access is afforded to DYRS
personnel, and subject to any District or federal law related to the
protection of personally identifiable or otherwise confidential
information in such books, records, and data, except as ordered by
the Court in Jerry M. If such books, records, and data are under
the control and possession of a DYRS vendor, then access shall be
subject to reasonable prior notice.!”

e The Office may conduct confidential interviews with DYRS
personnel, detained and committed youth confined to the
Facilities, and others with knowledge of matters affecting DYRS
operations. '8

e The Office may receive information from the public about any
matters within its authority.'

Notably, the Mayor’s Order provides for a dispute resolution process in the event the
Independent Office and a District agency cannot resolve a dispute related to implementation of the
Mayor’s Order. In relevant part, the Mayor’s Order establishing the Independent Office states:

e Ifthe Office and any District agency are unable to resolve a dispute
under this Order, the matter shall be referred to the Office of the
City Administrator for resolution by the City Administrator. In
general, disputes shall be resolved in favor of the Office absent a
compelling reason for resolution in favor of the District agency.’

16 Id. TV.B.
7 Id. 1V.C.
18 1d. TV.D.
¥ Id. 1IV.E.
01 V.



In determining that all conditions specified in Paragraph 21 of the Settlement Agreement
have been satisfied and that all remaining requirements in this lawsuit are appropriate for
resolution by DYRS with oversight by the Independent Office, the court is accepting the
defendants’ representations and commitment to honor, immediately upon the issuance of this
order, these and all other provisions of the Mayor’s Orders issued on November 13, 2020,
establishing the Independent Office and appointing its first Executive Director.

THEREFORE, upon consideration of the foregoing, the Joint Motion to Terminate
Pursuant to Paragraph 21 of the Settlement Agreement, the recommendation of the Special

Arbiter, and the entire record herein, it is by the court this _ 6" day of January 2021

ORDERED, that the Joint Motion to Terminate Pursuant to Paragraph 21 of the
Settlement Agreement shall be and is hereby GRANTED; and it is further

ORDERED, that the court reaffirms its July 1, 2020 Order Approving Class Action
Settlement and Establishing Related Reporting and Hearing Schedule (July 1, 2020) (“Final
Order”), including, 1) That the Executive Director of the Independent Office shall have the
authority to appoint staff and to procure goods and services as provided in Paragraph 19 of the
Agreement; and, 2) That the Independent Office shall have access to all books, records, and data
of the Facilities (as defined in the Settlement Agreement) to the same extent as authorized for
DYRS personnel with the greatest such access, notwithstanding District of Columbia and federal
law related to the protection of personally identifiable or otherwise confidential information; and
it is further

ORDERED, that during the wind down of the activities of the Special Arbiter’s Office,
the August 30, 2004 Amended Order shall remain in effect and the Special Arbiter shall continue

to administer the contempt fine fund; and it is further



ORDERED, that the defendants shall be obligated to pay reasonable costs and expenses
of any staff or consultants associated with the wind down of the Special Arbiter’s Office, the
transfer of records to the Independent Office and other transition matters; and it is further

ORDERED, that the parties shall file joint or separate recommendations regarding the
disposition of the contempt fine fund by February 8, 2021;%! and it is further

ORDERED, that if any party files a separate recommendation regarding the disposition
of the contempt fine funds, the opposing party shall respond to that proposal by February 25,
2021; and it is further

ORDERED, that the court shall retain jurisdiction (i) to permit the Special Arbiter to

wind down the activities of her office and provide an accounting to the court; (ii) to consider a
motion for a final award of Plaintiffs’ attorneys’ fees and costs; (iii) to enforce the Settlement

Agreement and the court’s Orders approving that Agreement; and (iv) to consider motions for
the proposed disbursement of the contempt fine fund.

SO ORDERED.

(Signed in Chambers)

Copies to: See Next Page

2 According to the Special Arbiter, as of November 30, 2020 there was a balance of $2,248,436.38 in the fund.



Copies to:

Chad Copeland, Esquire

Alicia Cullen, Esq.

Office of the Attorney General

for the District of Columbia

441 Fourth Street, N.W., Sixth Floor South
Washington, D.C. 20001
Chad.copeland@dc.gov

alicia.cullen@ dc.gov

Alan Pemberton, Esquire
Sylvia Wu, Esquire
Covington & Burling, LLP
One CityCenter

850 Tenth Street, N.W.
Washington, D.C. 20001
apemberton@cov.com

SWU{@COV.COI’H

Craig Hickein, Esquire
Public Defender Service
633 Indiana Avenue, N.W.
Washington, D.C. 20004
chickein@pdsdc.org

Elizabeth Alexander, Esquire

Law Offices of Elizabeth Alexander

1416 Holly Street, N.W.

Washington, D.C. 20012
ealexander@lawofficesofelizabethalexander.com

Grace M. Lopes, Esquire
Special Arbiter

1220 19™ Street, N.W.
Suite 500

Washington, D.C. 20036
gmlopes@sparb.org
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